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Carolyn P. Kelly, Esg.
For the Clai mant

Ri chard F. van Antwerp, Esq.
For the Enpl oyer/Self Insurer

BEFORE: DAVI D W DI NARDI
Adm ni strative Law Judge

DECI SI ON AND ORDER - AWARDI NG BENEFI TS

This is aclaimfor worker's conpensation benefits under the
Longshore and Harbor Workers' Conpensation Act, as anmended (33
U.S.C. 8901, et seq.), as extended by the provisions of the Non-
Appropriated Fund Instrunmentalities Act, 5 U S.C. 88171, et
seq., herein referred to as the “Act.” The hearing was held on
June 2, 2000 in New London, Connecticut, at which time all



parties were given the opportunity to present evidence and oral
argunments. Post-hearing briefs were not requested herein. The
followi ng references will be used: TR for the official hearing
transcript, ALJ EX for an exhibit offered by this Adm nistration
Law Judge, CX for a Claimant’s exhibit and EX for an Enpl oyer’s
exhi bi t. This decision is being rendered after having given
full consideration to the entire record.

EVI DENTI ARY | SSUE

At the hearing the Enployer offered into evidence the
Novenmber 10, 1997 and Novenber 25, 1997 reports of Dr. W Jay
Kronpi nger (EX 2) and the February 23, 1999 report of Dr. Dani el
T. Genney. (EX 3) Claimnt objected to the adm ssion of those
reports into evidence unless the Enployer schedul ed, took the
deposition of and paid the expense of such deposition. The
Enpl oyer, on the other hand, submtted that such reports are
adm ssible in +these admnistrative proceedings and that
Claimant, as the objecting party, nust bear the expense of
deposi ng the doctors. (TR 12-16, 63-74)

This Adm nistrative Law Judge adopted Enployer’s position
and EX 2 and EX 3 were admtted into evidence based upon the
| andmar k deci sion in Richardson v. Perales, 402 U. S. 389 (1971)
(the report of a physician is admssible in a Social Security
Adm ni stration proceeding as long as the opposing party is
afforded the opportunity to subpoena and cross-examne the
physi ci an at hi s/ her deposition).

The Enpl oyer has also offered the reports and | abor narket

survey of Laura C. Witfield, B.S., MS. Ed., CRP., its
vocational rehabilitation expert. (EX 4, EX 5) Claimnt also
objected to these exhibits wunless and wuntil the Enployer

schedul ed and paid for the deposition of Ms. Whitfield. On the
ot her hand, the Enployer again submtted that it had no
obligation to bear such expense, that the exhibits are
adm ssible and that it was Claimnt’s obligation, as the
obj ecting party, to bear such expense. (TR 13)

This Adm nistrative Law Judge, treating the reports of a
vocational consultant hired by one of the parties, as being
different than those of an inpartial and unbiased physician
sustained the Claimnt’s objection and advi sed the parties that
EX 4 and EX 5 would be admtted into evidence once the record



contai ned t he deposition testinony of Ms. Whitfield. (TR 74-75)

Attorney Kelly, by letter dated June 19, 2000 (CX 22), has
advised that the parties have been unable to depose Ms.
VWitfield as she “is not located in the |ocal area, but rather
isin Virginia Beach, Virginia.” As Attorney Kelly submts that
the depositions of Dr. Kleeman and David Soja wll provide
rebuttal for the report of Ms. Whitfield and as counsel does not
renew her objection to Ms. Whitfield s reports (EX 4, EX 5) and
as those reports were provisionally admtted into evidence at
the June 2, 2000 hearing, those reports are now admtted into
evidence as full exhibits de bene esse.

Post - heari ng evidence has been adnmtted as:

Exhi bit No. ltem Filing
Dat e
EX 6 Attorney van Antwerp’s 06/ 3
0/ 00
letter filing
EX 7 Claimant’s time card and 06/ 3
0/ 00
payrol |l records
CX 22 Attorney Kelly' s status 07/ 07/ 00
report
CX 23 Attorney Kelly's letter 07/ 07/ 00

relating to Claimnt’s
aver age weekly wage and

filing the
CX 24 June 19, 2000 Deposition 07/ 0
7/ 00
Testimony of David M Soj a,
CRC, ABVE
CX 25 Attorney Kelly s Fee Petition 07/0
7/ 00
CX 26 M. Soja’ s CurriculumVitae 07/ 07/ 00



EX 8 Attorney van Antwerp’'s letter 08/ 0

3/ 00

filing the
EX 9 June 19, 2000 testinony of 08/ 0
3/ 00

Barbara A. Kl eeman, D.C.

The record was closed on August 3, 2000 as no further
docunents were filed.



Stipul ati ons and | ssues
The parties stipulate, and | find
1. The Act applies to this proceeding.

2. Claimant and the Enployer were in an enpl oyee-enpl oyer
relati onship at the relevant tines.

3. On June 9, 1997, Claimant suffered an injury in the
course and scope of her enpl oynment.

4. Claimnt gave the Enployer notice of the injury in a
timely fashion.

5. Claimant filed a tinely claimfor conpensation and the
Enmpl oyer filed a tinmely notice of controversion.

6. The parties attended an informal conference on COctober
27, 1999.

7. The applicable average weekly wage is in dispute.

8. The Enployer voluntarily and w thout an award has paid
tenporary total conpensation from July 24, 1998 through
Septenber 1, 1999 as well as tenporary partial conpensation from
Cct ober 2, 1997 through July 23, 1998 and from Septenber 2, 1999
t hrough the present and continuing at the weekly rate of
$103. 10.

The unresolved issues in this proceeding are:

1. Whether Claimnt’s ongoing disability is related to her
June 9, 1997 injury.

2. |If so, the nature and extent of her disability.
3. Claimnt’s average weekly wage.
4. Entitlement to continued chiropractic treatnent and

payment of an outstanding bill totaling $2,125.00 for
chiropractic treatnment as of May 19, 2000.



Sunmary of the Evidence

Andrea Lynn Bunnell (“Claimnt” herein), forty-seven (47)
years of age, with a high school education, and who has
conpl eted a one year course in 1975 at a California Cosnetol ogy
School in hair dressing, hair coloring, hair cutting, etc., has
a varied enploynent history. Claimnt nmoved to Connecticut in
1987, worked as a sales clerk at a departnent store and in 1990
went to work at the U. S. Navy Sub Base in G oton, Connecticut as
a barber. According to Claimant, there were ten (10) barbers in
t he base barber shop, that she worked from 10:00 a.m to 6:00
p.m cutting the hair of mlitary personnel and their eligible
dependents. She was given one fifteen (15) mnute break and a
thirty (30) mnute lunch break each day. She worked five (5)
days each week, Claimnt remarking that she averaged 35-40
hai rcuts each day. Her pay was based on a fifty (50% percent
comm ssion for each $5.00 hair cut. (TR 23-27)

Cl ai mant began her duties as a barber in the ol d barber shop

and she had no problens with her work. However, in 1993, the
bar ber shop was renodel ed and “ol d-fashi oned” barber chairs were
installed, i.e., high chairs with armrests. Claimnt, who is

5'4", testified that her work station was |low in conparison to
the high barber chairs and she had to lift up her arnms and
shoul ders to cut the hair of her clients and, while standi ng all
day | ong, except for her breaks, she had to twist and turn to
reach her barber supplies, Claimant remarking that she al ways
had to work at or above shoul der |evel. She once experienced
t he onset of back pain as she had to twist and turn to reach her
bar ber supplies on the counter behind her. She was sent to the
Cccupati onal Health Center at the base and she was sent home to
rest for three (3) days for her lunmbar sprain. She was told to
apply ice to the affected area and she returned to her barbering
duties as directed. She took aspirin as needed and kept
wor ki ng, al though she continued to experience back pain. (TR
28-30)

Ot her barbers had simlar problems with their duties and
resul ting back pain and Claimnt conplained to her imediate
supervisor. Claimant sinply was told “it is too bad” and that
she “should get used to it.” A conplaint was nade to OSHA and
its investigators came to the base and tal ked to Clai mant and
ot her barbers. OSHA thereupon directed the U.S. Navy to repl ace
those chairs with ergonom cally designed barber chairs or be
fined. Apparently sonme of the chairs were replaced but



Claimant’ s chair was not replaced. She continued to work and
continued to experience shoulder and back pain and swelling.
The synptons becane so severe that she had to reduce her hours
and in January of 1997 Cl ai mant was put on part-tinme work, i.e.,
every other day, to see if these decreased hours woul d hel p her
synptons. \While this helped her on her day off, the synptons
returned when she returned and conpl eted her eight (8) hours.
She then decided to seek treatnent for her synptonms and she went
to see Barbara A. Kleeman, D.C. (TR 31-34)

Claimant’ s nedical problens are best summarized by the
report of Dr. Kleeman after her initial exam nation of the
Cl ai mant wherein the doctor, as of June 9, 1997, reports as
follows (CX 2-1)

“I' NI TI AL OFFI CE EXAM NATI ON ANDREA BUNNELL

This is an accunul ated work conp. Injury. Synptons escal ated
and were noted by the patient as of 12/1/96. She sought
treatment starting 6/9/97. She was exam ned at 251 WIIlians
Street in New London

Subj ective conplaints were pain in her left buttock, left |eg
al ong the anterior and nedi al borders. The pain is described as
burni ng and achy. She has had very acute pain for severa
weeks. She has frequent frontal headaches, constant m d back
and neck pain. She has radiating pain down her right arm as
well as in her elbow and wist on the right. The pain is
i nproved with rest and is worse after working. She works in a
slightly bent position. All of her synptons are increased after
working with her arns el evated. She cuts hair for a |living and
this is the position she is in 8-10 hours a day.

“ EXAM NATI ON

Exam nation reveals paravertebral nuscle spasm and nuscle
i nflanmation throughout the thoracic and cervical spines.
Mul tiple areas of trigger points in the rhonboid and trapezius
area were not ed.

Orthopedic test are positive for nerve root conpression on the
ri ght side of her |ower neck causing radiating pain down her

right arminto her |ower forearmand into her wist. She has
i nfl ammati on and tenderness in the right elbow. Tendinitis and
muscle spasm is noted in the sane area. Patrick’s Test 1is



positive on the left side, indicative of bursitis. There is
tenderness and swelling at the left sacroiliac joint, indicative
of chronic spraininjury. She has tenderness to |ight pal pation
in the cervical spine and even Ilight pressure on the
subocci pital muscles increases headache pain. All ... synptons
have greatly worsened in the |ast 30 days.

In the last six nonths she has tried to take nedicine in order
to tolerate the pain. The nedicine is not giving her as nuch
relief as it used to and the synptons are increasing.

Structural exam nation shows mnultiple areas of subluxations,
particularly in the lower cervical spine, md-thoracic spine,
|l eft sacroiliac joint and | ower |unbar areas. All orthopedic
tests for left sacroiliac involvenent are positive. Al l
orthopedic tests for cervical facet and foram nal encroachment
on the right side are positive.

“ DI AGNOSI S

Acut e exacerbation of chronic |lower cervical sprain, thoracic
sprain, left sacroiliac sprain, right brachial neuralgia,
noderate tennis el bow and right carpal tunnel syndrone. It is

my professional opinion that these injuries are a result of
accurmul ated injury at work.

“ TREATMENT

Conservative treatnent twice a week for 6-8 weeks is suggested.
At honme cryotherapy, rest and reduced work hours is suggested.
The patient was given a cal ci um suppl enent and col linsinia root
for |igament support. She was given two cold packs in order to
use cryot herapy at home. Her next treatnment shoul d be schedul ed
on 6/16/97.”

Dr. Kl eeman has continued to see Clai mant as needed bet ween
June 16, 1997 and May 19, 2000 and the progress reports are in
evidence as CX 2 at 2-35 and the doctor states as follows in her
May 19, 2000 report (CX 2-35):

“Subjective: On today’'s visit, the patient reported her neck
pai n and di sconfort is showing a definite increase in severity.
She is under a great deal of stress as she finishes school for
this senester, anticipates new classes in the sunmer and still
has serious financial stress as a result of this injury and | ack
of cooperation and w thdrawal of appropriate support from



wor ker’ s conpensation carrier.

“Andrea continued to describe that she noticed constant
noderately severe achy pain localized in the right deltoid area,
ri ght posteriorlateral biceps, left | ower |unbar area, and ri ght
| ower | unbar area. The neck pain intensity is aggravated by
repetitious novenents and stress but she finds that taking pain
pills, reclining, and hot showers namkes her feel better. She
further reports the bursitis in the hip has been alittle better
since the last visit. Andrea states that the headache pai n has
been a little better since the last visit. She al so reports
that the spasticity of the upper back muscles has been feeling
slightly better.

“Obj ective: Tonicity of the nuscles was tested and a severe
ampunt of hypotonic mnuscle contraction in the suboccipital
muscl es, cervical paraspinal nuscles, md thoracic nuscles and
gluteal nmuscles was elicited. An analysis of the spinal tissues
by digital palpation showed a severe pain intensity at Cl-C2,
C7, T5-T8, L5, and the right iliumbilaterally.

“Assessnent: The status of this patient’s condition is chronic
and per manent.

“Plan: The patient is scheduled to return once a week for the
next 3 weeks. To increase functional nmobility and correct
segnental m salignment, adjustnment was adm nistered to the area
of the thoracic spine, |lower |unbar region, and area of the
cervical spine. Treatnent consisted of trigger point therapy to
the right lateral thigh area, in order to relax effected nuscles
and pronmote circulation,” according to the doctor.

Dr. Kleeman referred Cl ai mant for a Neurol ogi cal eval uation
by Dr. Lawence |I. Radin and the doctor, after the usual soci al
and enploynent history and the neurologic exam gave the
following inpression as of January 15, 1998 (CX 3-2):

“l MPRESSI ON: Forty four year old left handed white female with

recent onset mgraine wth aura. The patient’s min
contributing factor is likely a high level of stress due to
vari ous psycho social factors. She is quite anxi ous appearing
and, in fact, likely is depressed as well. She feels that in

general her level of enjoynment of l|life, appetite and sleep are
quite affected and adnmts to feeling depressed. She had seen a
counsel or in past years after her divorce. | have recomended
t hat she resunme counseling and have offered a short course of
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anxiolytics with Ativan .5nmg TID for the next 10 days. It may
be that she should be on an anti-depressant, however, she is
reluctant to do so. She should have a screening head CT which
| would expect to be fully normal as is her screening
exam nation.”

The parties deposed Dr. Kleeman on June 19, 2000, the

transcript of which is in evidence as EX 9. Dr. Kl eeman
forthrightly reiterated her opinions and these opinions
W t hst ood cross-exam nati on by Enpl oyer’s counsel. (EX 9 at 3-
30)1

Dr. Kleeman has also referred Claimnt for an orthopedic
eval uation and Jeffrey A. MIler, D.O, after the usual socia
and enpl oynent history, his review of her diagnostic tests and
t he physi cal exam nation, concluded as follows in his October 5,
1998 report (CX 4-2):

“Di agnosis: Chronic right shoulder bursitis and probable left
greater trochanteric bursitis with associated left sacroiliac
joint dysfunction that may be related to the position that she
sustains during her work activities.

Her exam nation and history is consistent with chronic right
shoul der bursitis which would relate to repetitive traum as
seen in her type of job. Her greater trochanteric bursitis is
al so reasonably associated with her type of job duties. | have
suggested a short course of physical therapy focusing on range
of notion and rotator cuff strength straining as well as the use
of ultrasound treatnments to her left hip and iliotibial band
flexibility exercises. Although she has not been working since
last April, | do believe that she is enployable as of today,
t hough | would restrict her against repetitive notions of her
upper extremties as well as lifting greater than even a few
pounds frequently above the | evel of her shoulder. She shoul d
be restricted against all overhead work. Lifting with her right
upper extrenmty should be restricted to no greater than 20 | bs.
Cccasi onal | y. She should be allowed to alternate between
sedentary and anbul atory work activities as well as be all owed
time to conpl ete an out pati ent physical therapy program At the

10bjections to certain of Dr. Kleeman's testinmony by both
counsel are overruled as the answers are relevant and materi al
herein, are not unduly cunmul ative and the objections really go
to the weight to be accorded to the doctor’s opinions.
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present time, she states her work restrictions are in effect as
per Dr. Kleeman. M. Bunnell’s followup with us will be in six
week’s tinme to assess her program”

Cl ai vant was sent the following letter by her Enployer on
June 23, 1999 (CX 5):

“From CGeneral Manager, Navy Exchange, NSB New London

To: Ms. Andrea Bunnell, Barber

Subj : 30- CALENDAR DAY ADVANCE NOTI CE OF PROPOSED TERM NATI ON
Ref : (A) Navy Exchange Manual, Vol, 3, Pub 145

1. In accordance with reference (a), thisis to notify you that

we propose to termnate your enploynent no earlier than 30
cal endar days fromthe date you receive this notice because of
your inability to perform the job duties of your position as
Bar ber .

2. Qur records indicate that you have been absent from work
since 23 March 1998 and that you exhausted your sick |eave
al l owmance on 23 July 1998. The last nedical certification

received from Dr. Daniel T. denney, MD., dated 23 February
1999, regarding your status indicated that you can return to
work wth permanent restrictions to include avoidance of
prolonged sitting and standing still, limted intermttent
bendi ng, squatting, kneeling, crawling, and clinbing, and a 30
pound lifting restriction. Although you are able to work with
sonme physical limtations, there are no positions avail able
whi ch neet your physical limtations.

3. Reference (a) provides that you may respond to this notice
orally and/or in witing to the undersigned within 10 cal endar
days from receipt of this notice. Any response will be given
due consideration. A witten decision will be issued within 10
cal endar days after receipt of your reply, or after expiration
of the ten calendar days Ilimt, if you do not answer.

Claimant’ s Enpl oyer sent her a letter on July 16, 1999
wherein she was advised that her “enploynent with the Navy
Exchange, NSB, New London, will be term nated (on July 29, 1999)
because of prolonged absence due to (her) extended disability”
in accordance with the provisions of the “Navy Exchange Manual ,
Vol 3, Pub 145, Chapter V.” (CX 8-5)
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As Cl ai mant was now wi t hout a job she sought retraining in
another field and assistance from the OANP s Vocational
Rehabilitation Unit and she was referred to David M Soja for
follow-up by letter dated July 14, 1999. (CX 6)

Dr. Kleeman i ssued the followi ng work restrictions on July
27, 1999 (CX 7):

Due to work-related spinal injuries Ms. Bunnell is restricted to
wor ki ng part-tinme in one of the follow ng ways:

6 hours/day/4 days/week
or
4 hours/day/5 days/ week.

She will eventually be able to increase hours, if her synptons
do not increase with one of the |isted schedul es.

She is restricted to lifting no nore than 10 | bs.,

intermttent standing, sitting, and wal ki ng.

No nore than one hour of standing or sitting at a tine.

No wor ki ng over-head or in awkward positions.

No twi sting or bending with lifting.

No wal ki ng over 20 mi nutes without sitting to reduce strain on
| ow back

Repetitive nmotion using arm and shoul der, restricted to 1 hour
at a time. Al work above shoul der | evel should be avoided or
[imted.

No clinmbing of |adders or stairs, with the exception of one
flight to get to or from work-place.

No working in a position that extends or flexes cervical spine
for prolonged tinme periods,” according to Dr. Kl eeman.

David M Soja, CRC, ABVE, a Vocational Rehabilitation
Consul tant, by letter dated July 27, 1999, referred Cl ai mant for
a Psycho-educal/vocational Assessnment by Christopher Tol sdorf,
Ph. D., of Psychol ogi cal Associates. (CX 8-2)

M. Soja's Vocational Rehabilitation Report, dated July 30,
1999 and in evidence as CX 9, reflects that “Ms. Bunnell is a
hi ghly notivated individual anxious to begin the VR (vocati onal
rehabilitation) process despite her conpensable and unrel ated
medical limtations involving pain and | oss of notion.”
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M. Soja and Dr. Tol sdorf agreed that Claimnt should be
retrained for work “dealing with the public” (CX 10-4) and it
was also agreed that Claimnt would attend Three Rivers
Technical Community College (TRTC) and take the appropriate
courses to be retrained for work in hotel managenment. (CX 10 at
1- 16)

The appropriate registration forns were conmpleted (CX 11)
and M. Soja advised Dr. Kleeman of the retraining anticipated
for Claimnt and he asked the doctor’s opinion as to whet her or
not Claimant’s use of keyboards of conputers m ght aggravate her
synptonms. (CX 12)

M. Soja s Novenmber 12, 1999 report again reflects that
retraining for work i n hotel nmanagenent woul d be appropriate (CX
13) and he sent to Claimant’s attorney the following letter on
Novenmber 16, 1999 (CX 14):

“l just received the attached correspondence from Dr. Kl eeman,
regardi ng our mutual client.

“Woul d you kindly reviewDr. Kleeman’s letter and send it to the
proper individuals who control the enployee’'s workers

conpensation income. Kindly request of them in spirit of good
faith, that they reinstate Ms. Bunnell’s WConp incone in full,
pay her on a regular and tinely basis and elim nate the outside
influence of the |abor market provider who requests that ©Ms.
Bunnel | seek jobs, while she in involved with active Voc- Rehab.

“Under separate cover, first class mail, | sent you a very
detailed VR progress report dated 11/12/99.”

M. Soja issued an additional report on Decenmber 13, 1999
(CX 15) and | note the follow ng statenent in justification of
the retraining programdesi gned for the Claimnt (CX 15 at 4-5):

“ JUSTI FI CATI ONS: Ms. Bunnell suffers several nuscul oskel etal
conditions cunulatively resultant from poor ergonom cs at her
pl ace of enploynent while enployed as a hair stylist. Her
enpl oyer The Navy Exchange has no suitable |light duty and does
not want her back. The I'W(injured worker) has permanent |ight
duty work restrictions, part-time in nature for the next 18
nonths according to Dr. Kleeman, her Jlong-term treating
chiropractor.
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Conmpr ehensi ve testing by Dr. Tol sdorf finds that Ms. Bunnell has
the potential academc training at the certificate level in
training dealing with the public.

Vocational exploration found that M. Bunnell had a natura
inclination towards the hospitality industry.

Labor market survey found there were jobs available in
sufficient nunmbers in the hospitality industry for the position
of Hotel manager (187.117-038) or Sales representative, hote
services (259.157-014) at starting wages of $20 - $25K in the CT
econony.

Wthout skills training, M. Bunnell has a present WEC of
$7.00/ hr or $280./wk full time. She is however released only to
part-time work which makes her present WEC $140. 00/ wk.

The IW is motivated and has participated fully in her
prevocational training programat TRCTC, a uniquely qualified CT
training facility, that previous LHWA clients have done wel
at .

TRCTC offers a suitable vocational training program for Ms.
Bunnell. They will work within Dr. Kleeman's restrictions. The
program wi || begin 01/00 and projected conpletion is follow ng
the Spring 2001 senester, June 2001

Dr. Kleeman recently prepared a strong | etter of support for her
patient to engage with hotel managenment training on a part-tine
basis and predicts within 18 nonths M. Bunnell should be
physically capable to engage in full tinme work.

A status change to vocational training is recommended. The OACP
forms are attached for RS review and approval .”

M. Soja reported on Clainmant’s acadeni c progress in his
February 18, 2000 report (CX 16) and Cl ai mant, cooperating wth
these retraining efforts, agreed to take several summer courses
so that she mi ght conplete her course requirenents prior to the
end of 2000. (CX 17)

M. Soja’ s nobst recent report is dated May 22, 2000 and
again he recounts Claimant’s academ c progress, especially her
pl ans “to attend school four days per week this summer” and her
pl ans “in job shadowi ng or practicum opportunities” at a hotel
in the New London, Connecticut area.” (CX 20)
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The parties deposed M. Soja on June 19, 2000, the
transcript of which is in evidence as CX 24. M. Soja, a well-
recogni zed and pre-em nent vocational rehabilitation counsel or
who has performed nunmerous such evaluations for the OWCP,
Departnent of Labor, since 1978 (Deposition Exhibit 1),
forthrightly reiterated his opinions and those opinions
wi t hst ood cross-exam nation by Enployer’s counsel. (CX 24 at
28-40)

The Carrier referred Claimant for an exam nation by its
medi cal expert, Dr. W Jay Kronpinger, an orthopedi c physici an,
and t he doctor states as follows in his November 10, 1997 report
(EX 2):

“Ms. Bunnell is a 44-year-old woman seen for an eval uati on.

“This woman has worked as a barber over the past 22 years

Initially she worked in California. Over the past seven to
ei ght years she has worked at the Navy Exchange. She states
that in Novenber of 1996 she began to devel op problenms with md
and | ower back pain with some pain referable to the top of the
|l eft buttock. She was seen at the Pequot Medical Center and x-
rays were taken. Thereafter the patient continued to have
probl ens apparently with nmore central back pain. She states
t hat her general | evel of pain was associated with the intensity
of her working activity. She thereafter devel oped sonme right
sided pain along the neck and top of the right shoul der.
Occasionally there is nunmbness and tingling involving her right
upper extremty. Patient thereafter has started a chiropractic

treatment reginmen which stared in June of 1997. The
chiropractic regi men has consi sted of mani pul ati on. The pati ent
al so habitually utilizes ice packs to the affected area.

“Her medical history has been significant for an episode of
| omer back pain sustained in approximately 1993. Thi s
apparently was another injury related to her enploynent. She
was seen at the occupational health center and m ssed a few days
out of work. She has had no previous spinal problens. She is
a one pack per day snoker. She has no active medical problens.

“EXAM NATI ON: To assessnent today she is a wonman of medi umbuil d
of 5'3" and weighs 140 | Dbs. Her overall posture is wthin
normal limts. Her cervical mechanics show a full range of
fl exi on and extension. She does have some m nor restriction of
side bending to the left and to the right. There is a mldly
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positive Adson maneuver involving the right upper extrenmty.
Her | ow back nmechanics are quite full. She has a full range of
| umbar extension. Side bending is symmetrical. Reflexes are
brisk at the knee. She does have a dim nished | eft ankle reflex
versus the right side. She does have incisions about the |eft
knee. Straight legraisingis essentially negative bilaterally.
Her hip mechanics are full and symretrical.

“X-RAYS: Plain x-rays were available for review. There is sone
m nor rotation in the lunbar spine There is no mpjor scoliosis.
Hp films were not avail abl e.

“ASSESSMENT: This woman appears to have sone signs consistent
wi th nmechanical |ower back and neck pain. It would appear
i kely that her working activity caused an exacerbation of this
condition. There are no abnornmalities about the hips. She does
not have a mmjor spinal deformty. There is no significant
| umbar scoliosis. | think her condition would easily be treated
with a reginmen of physical therapy with an enphasis on active
exercises directed to the lunmbar spine and upper back and
shoul der area. This should continue over a three to four week
regi men. Following this treatnment she should maintain a good
active exercise reginen. There is no other specific treatnent
that would be indicated for this condition. There are no signs
of a permanency and | would not anticipate a pernmanency to be
generated as a result of this condition,” according to the
doct or.

As of Novenber 25, 1997 Dr. Kronpi nger opined “that this
woman can continue to work as a barber w thout restriction and
can work on a full-tinme basis.” (EX 2-3)

The Carrier has also referred Claimant for an exam nation
by another orthopedic physician and Dr. Daniel T. d enney
concludes as follows in his February 23, 1999 report (EX 3):

“Inpression is that of chronic cervical and |unbar strains.

“I will attenpt to answer the questions as put forth tonme in a
| etter of February 11, 1999.

“Her diagnosis is chronic cervical and |unbar strains.
“The prognosis under nost circunmstances would be very good,
except that the patient has been dealing with this for 1 % years

and does not seemto have made progress. Therefore | would say
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that the prognosis is fair for recovery.
“l have supplied the history above.

“There are no prior injuries or pre-existing conditions to ny
know edge.

“1f the nedical record supplied by the chiropractor suggests
t hat the onset of pain came on while the patient was enpl oyed as
a barber, then | relate her | ow back and her neck conplaints to
her job as a barber.

“Wth respect to further treatnment, | believe her standard
treatnment should be anti-inflammtory nedication, an exercise
program to maintain and inprove her nmotion, weight reduction,
avoi dance of prolonged sitting and prolonged standing still,
limted internmttent bending, squatting, kneeling, craw ing and

climbing, and a 30 Ib. Lifting restriction. | believe these
restrictions can be made permanent at this point. | do not
believe that further chiropractic treatnent will be of benefit

at this point.

“I believe the treatnment has been reasonable to date.

“Qutside of her restricted nmotion, which | believe is still
recoverable, there is no neuronuscular |loss of function other

t han that which cones about through her pain.

“l1 do believe she has reached maxi mal nedi cal inmprovenent as of
this date of 2/23/99.

“Certainly | believe the patient can work under the restrictions
ment i oned above.

“The patient’s physical capabilities are |ikew se nentioned
above, i.e., the restrictions.

“Of note is that I amnot restricting her shoulder. | believe
her shoul der examis essentially normal. | believe her | ow back
and neck problenms can be treated conservatively, as nentioned
above, with anti-inflammtory nmedi cati on, a heating pad, plus or

m nus a neck collar, plus or mnus a |unbosacral corset, a
wal ki ng program wei ght reduction and a calisthenic stretching
program | do not believe she is a surgical candidate, nor wll

she need surgery in the distant future.
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“l do not believe that chiropractic treatnment at this time is
curative. | do not believe it is necessary as well. Any
treatment that has gone on for 3 nonths, and has not
significantly inproved the patient’s situation, is not indicated
in my opinion.

“l do not believe any further diagnostic studies are indicated,
such as MRI's, CT scans, etc.,” according to the doctor.

On the basis of the totality of this record and having
observed t he denmeanor and heard the testi nony of a nost credible
Claimant, | nake the follow ng:

Fi ndi ngs of Fact and Concl usi ons of Law

This Adm ni strative Law Judge, in arriving at a decision in
this matter, is entitled to determine the credibility of the
Wi tnesses, to weigh the evidence and draw his own inferences
fromit, and he is not bound to accept the opinion or theory of
any particular nmedical exam ner. Banks v. Chicago Grain
Tri mmers Association, Inc., 390 U S. 459 (1968), reh. denied
391 U. S. 929 (1969); Todd Shipyards v. Donovan, 300 F.2d 741
(5th Cir. 1962); Scott v. Tug Mate, Incorporated, 22 BRBS 164,
165, 167 (1989); Hite v. Dresser Gui berson Punping, 22 BRBS 87,
91 (1989); Anderson v. Todd Shipyard Corp., 22 BRBS 20, 22
(1989); Hughes v. Bethlehem Steel Corp., 17 BRBS 153 (1985);
Seaman v. Jacksonville Shipyard, Inc., 14 BRBS 148.9 (1981);
Brandt v. Avondal e Shipyards, Inc., 8 BRBS 698 (1978); Sargent
v. Matson Termnal, Inc., 8 BRBS 564 (1978).

The Act provides a presunption that aclaimcomes withinits
provisions. See 33 U.S.C. 8920(a). This Section 20 presunption
"applies as nuch to the nexus between an enpl oyee's mal ady and
his enploynent activities as it does to any other aspect of a
claim" Swinton v. J. Frank Kelly, Inc., 554 F.2d 1075 (D.C.
Cir. 1976), cert. denied, 429 U S. 820 (1976). Cl ai mnt's
uncontradicted credible testinmony alone may constitute
sufficient proof of physical injury. Golden v. Eller & Co., 8
BRBS 846 (1978), aff'd, 620 F.2d 71 (5th Cir. 1980); Hanpton v.
Bet hl ehem Steel Corp., 24 BRBS 141 (1990); Anderson v. Todd
Shi pyards, supra, at 21; Mranda v. Excavation Construction
Inc., 13 BRBS 882 (1981).
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However, this statutory presunption does not di spense with
the requirenment that a claimof injury nmust be made in the first
instance, nor is it a substitute for the testinony necessary to
establish a "prima facie" case. The Suprenme Court has hel d t hat

“la] prima facie ‘claim for conpensation,” to which the
statutory presunption refers, nust at |east allege an injury
that arose in the course of enploynent as well as out of
enpl oynment." United States Indus./Fed. Sheet Metal, Inc., v.

Director, Ofice of Whrkers' Conpensation Prograns, U.S. Dep't
of Labor, 455 U.S. 608, 615 102 S. Ct. 1318, 14 BRBS 631, 633
(CRT) (1982), revig Riley v. U. S. Indus./Fed. Sheet Metal, Inc.,
627 F.2d 455 (D.C. Cir. 1980). Mor eover, "the mere existence
of a physical inmpairment is plainly insufficient to shift the
burden of proof to the enployer.” 1d. The presunption, though,
i s applicabl e once clai mant establishes that he has sustai ned an
injury, i.e., harm to his body. Preziosi v. Controlled
| ndustries, 22 BRBS 468, 470 (1989); Brown v. Pacific Dry Dock
| ndustries, 22 BRBS 284, 285 (1989); Trask v. Lockheed
Shi pbui I di ng and Construction Conpany, 17 BRBS 56, 59 (1985);
Kelaita v. Triple A. Machi ne Shop, 13 BRBS 326 (1981).

To establish a prima facie claim for conpensation, a
claimant need not affirmatively establish a connection between
work and harm Rather, a <claimant has the burden of
establishing only that (1) the clai mant sustai ned physical harm
or pain and (2) an accident occurred in the course of
enpl oynment, or conditions existed at work, which could have
caused the harmor pain. Kier v. BethlehemSteel Corp., 16 BRBS
128 (1984); Kelaita, supra. Once this prima facie case is
establ i shed, a presunption is created under Section 20(a) that
the enployee's injury or death arose out of enploynent. To
rebut the presunption, the party opposing entitlenment nust
present substantial evidence proving the absence of or severing
t he connection between such harm and enploynent or working
conditions. Parsons Corp. of California v. Director, OACP, 619
F.2d 38 (9th Cir. 1980); Butler v. District Parking Managenent
Co., 363 F.2d 682 (D.C. Cir. 1966); Ranks v. Bath Iron Works
Corp., 22 BRBS 301, 305 (1989); Kier, supra. Once cl ai mant
est abli shes a physical harm and working conditions which could
have caused or aggravated the harmor pain the burden shifts to
the enployer to establish that claimant's condition was not

caused or aggravated by his enpl oynent. Brown v. Pacific Dry
Dock, 22 BRBS 284 (1989); Rajotte v. General Dynam cs Corp., 18
BRBS 85 (1986). If the presunption is rebutted, it no |onger
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controls and the record as a whole nust be evaluated to
determ ne the issue of causation. Del Vecchio v. Bowers, 296
U.S. 280 (1935); Volpe v. Northeast Marine Term nals, 671 F.2d
697 (2d Cir. 1981); Hol nes v. Universal Maritime Serv. Corp., 29
BRBS 18 (1995). In such cases, | nust weigh all of the evidence
rel evant to the causation i ssue. Sprague v. Director, OANP, 688
F.2d 862 (1st Cir. 1982); Holnmes, supra; MacDonald v. Trailer
Marine Transport Corp., 18 BRBS 259 (1986).

To establish a prima facie case for invocation of the
Section 20(a) presunption, Claimnt nmust prove that (1) she
suffered a harm and (2) an accident occurred or working
condi ti ons exi sted which could have caused the harm See, e.g.,
Noble Drilling Conpany v. Drake, 795 F.2d 478, 19 BRBS 6 (CRT)
(5th Cir. 1986); Janes v. Pate Stevedoring Co., 22 BRBS 271
(1989). If Claimant's enpl oyment aggravates a non-work-rel at ed,
under | yi ng di sease so as to produce i ncapacitating synptons, the
resulting disability is conpensable. See Rajotte v. GCeneral
Dynam cs Corp., 18 BRBS 85 (1986); Gardner v. Bath Iron Wbrks
Corp., 11 BRBS 556 (1979), aff'd sub nom Gardner v. Director
ONCP, 640 F.2d 1385, 13 BRBS 101 (1st Cir. 1981). |If Enployer
presents "specific and conprehensive" evidence sufficient to
sever the connection between Clai mant's harmand her enpl oynent,
the presunption no | onger controls, and the issue of causation
must be resol ved on the whol e body of proof. See, e.g., Leone
v. Seal and Term nal Corp., 19 BRBS 100 (1986).

Enpl oyer contends that Claimant did not establish a prinm
facie case of causation and, in the alternative, that there is
substanti al evidence of record to rebut the Section 20(a), 33
U S.C. 8920(a), presunption. | reject both contentions. The
Board has held that credible conplaints of subjective synptons
and pain can be sufficient to establish the el ement of physical
harm necessary for a prima facie case for Section 20(a)
i nvocati on. See Sylvester v. Bethlehem Steel Corp., 14 BRBS
234, 236 (1981), aff'd, 681 F.2d 359, 14 BRBS 984 (5th Cir.
1982). Moreover, | may properly rely on Claimant’'s testinmony to
establish that she experienced a work-related harm and as it is
undi sputed that working conditions existed which could have
caused the harm the Section 20(a) presunption is invoked in
this case. See, e.g., Sinclair v. United Food and Commrerci al
Wor kers, 23 BRBS 148, 151 (1989). Moreover, Enployer's general
contention that the clear weight of the record evidence
establi shes rebuttal of the pre-presunption is not sufficient to
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rebut the presunption. See generally Mffleton v. Briggs Ice
Cream Co., 12 BRBS 445 (1980).

The presumption of causation can be rebutted only by
“substantial evidence to the contrary” offered by the enpl oyer.
33 U.S.C. § 920. What this requirement neans is that the
enpl oyer nmust of fer evidence which severs the connecti on between
the all eged working conditions and the alleged harm | n Caudil
v. Sea Tac Al aska Shipbuilding, 25 BRBS 92 (1991), the carrier
of fered a nedi cal expert who testified that an enpl oynment injury
did not “play a significant role” in contributing to the back
trouble at issue in this case. The Board held such evidence
insufficient as a matter of law to rebut the presunption because
the testinony did not negate the role of the enploynent injury
in contributing to the back injury. See also Cairns v. Matson
Termnals, Inc., 21 BRBS 299 (1988) (nedical expert opinion
which did entirely attribute the enployee’s condition to non-
wor k-rel ated factors was nonethel ess insufficient to rebut the
presunpti on where the expert equivocated sonmewhat on causati on

el sewhere in his testinony). VWhere the enployer/carrier can
offer testinmony which conpletely severs the causal |ink, the
presunption is rebutted. See Phillips v. Newport News

Shi pbuilding & Dry Dock Co., 22 BRBS 94 (1988) (nedical
testinmony that claimant’ s pul nonary probl ens are consistent with
cigarette snoking rather than asbestos exposure sufficient to
rebut the presunption).

For the nost part only nmedical testinony can rebut the
Section 20(a) presunption. But see Brown v. Pacific Dry Dock,
22 BRBS 284 (1989) (holding that asbestosis causation was not
establi shed where the enployer denonstrated that 99% of its
asbestos was renoved prior to the claimant’s enpl oynent while
the remaining 1% was in an area far renoved from the cl ai mant
and renoved shortly after his enploynent began). Factual issues
cone in to play only in the enployee s establishnment of the
prima facie el ements of harm possi bl e causation and in the | ater
factual determ nation once the Section 20(a) presunption passes
out of the case.

Once rebutted, the presunption itself passes conpletely out
of the case and the issue of causation is determ ned by
exam ning the record “as a whole”. Hol mes v. Universal
Maritime Services Corp., 29 BRBS 18 (1995). Prior to 1994, the
“true doubt” rule governed the resolution of all evidentiary
di sputes under the Act; where the evidence was in equipoise, all
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factual determ nations were resolved in favor of the injured
enpl oyee. Young & Co. v. Shea, 397 F.2d 185, 188 (5! Cir
1968), cert. denied, 395 U S. 920, 89 S. Ct. 1771 (1969). The
Suprenme Court held in 1994 that the “true doubt” rule violated
the Adm nistrative Procedure Act, the general statute governing
all adm nistrative bodies. Director, OWNP v. Geenw ch
Collieries, 512 U S. 267, 114 S. Ct. 2251, 28 BRBS 43 (CRT)
(1994). Accordingly, after G eenwich Collieries the enployee
bears the burden of proving causation by a preponderance of the
evi dence after the presunption is rebutted.

As the Enpl oyer di sputes that the Section 20(a) presunption
is invoked, see Kelaita v. Triple A Machine Shop, 13 BRBS 326
(1981), the burden shifts to Enployer to rebut the presunption
with substantial evidence which establishes that claimnt’s
enpl oynent did not cause, contribute to, or aggravate her
condition. See Peterson v. General Dynam cs Corp., 25 BRBS 71
(1991), aff’d sub nom |Insurance Conpany of North Anerica v.
U.S. Dept. of Labor, 969 F.2d 1400, 26 BRBS 14 (CRT)(2d Cir.
1992), cert. denied, 507 U.S. 909, 113 S. Ct. 1264 (1993); Obert
v. John T. Clark and Son of Maryland, 23 BRBS 157 (1990); Samv.
Lof fl and Brothers Co., 19 BRBS 228 (1987). The testinony of a
physi cian that no relationship exists between an injury and a
claimant’s enploynent is sufficient to rebut the presunption
See Kier v. Bethlehem Steel Corp., 16 BRBS 128 (1984). [If an
enpl oyer submts substantial countervailing evidence to sever
the connection between the injury and the enploynent, the
Section 20(a) presunption no |onger controls and the issue of
causati on nust be resolved on the whol e body of proof. Stevens
v. Tacoma Boatbuilding Co., 23 BRBS 191 (1990). Thi s
Adm ni strative Law Judge, in weighing and evaluating all of the
record evidence, may pl ace greater wei ght on the opinions of the
enpl oyee’s treating physician as opposed to the opinion of an
exam ning or consulting physician. In this regard, see
Pietrunti v. Director, OACP, 119 F.3d 1035, 31 BRBS 84 (CRT)(2d
Cir. 1997). See also Ampbs v. Director, OACP, 153 F.3d 480 (9t"
Cir. 1998), anended, 164 F.3d 480, 32 BRBS 144 (CRT) (9" Cir.
1999).

In the case sub judice, Claimant all eges that the harmto
her bodily frame, i.e., her acute exacerbation of her |unbar,
cervical, thoracic and brachial areas, as well as her right
car pal syndrone,
resulted from working conditions at the Enployer's maritine
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facility. The Enpl oyer has introduced no evidence severing the
connecti on between such harmand Claimant's mariti me enpl oynent.
In fact, as extensively sumuarized above, the Enployer’'s
physicians also agree that Claimant’s bodily harm directly
resulted from her work at the Enployer’s base barber shop.
Thus, Cl aimant has established a prima facie claim that such
harmis a work-related injury, as shall now be di scussed.

I njury

The term "injury"” means accidental injury or death arising
out of and in the course of enploynent, and such occupational
di sease or infection as arises naturally out of such enpl oynent
or as naturally or unavoidably results from such accidenta
injury. See 33 U S.C. 8902(2); U.S. Industries/Federal Sheet
Metal, Inc., et al., v. Director, Ofice of Wirkers Conpensati on
Progranms, U.S. Departnment of Labor, 455 U. S. 608, 102 S.Ct. 1312
(1982), revig Riley v. U'S. Industries/Federal Sheet Metal,
Inc., 627 F.2d 455 (D.C. Cir. 1980). A work-rel ated aggravation
of a pre-existing condition is an injury pursuant to Section
2(2) of the Act. Gardner v. Bath Iron Wrks Corporation, 11
BRBS 556 (1979), aff'd sub nom Gardner v. Director, OANCP, 640
F.2d 1385 (1st Cir. 1981); Preziosi v. Controlled Industries, 22
BRBS 468 (1989); Janusziewicz v. Sun Shipbuilding and Dry Dock
Conmpany, 22 BRBS 376 (1989) (Decision and Order on Remand);
Johnson v. Ingalls Shipbuilding, 22 BRBS 160 (1989); Madrid v.
Coast Marine Construction, 22 BRBS 148 (1989). Mor eover, the
enpl oynent-rel ated i njury need not be the sole cause, or primry
factor, in a disability for conpensation purposes. Rather, if
an enploynent-related injury contributes to, combines with or
aggravates a pre-existing disease or underlying condition, the
entire resultant disability is conpensable. Strachan Shi pping
v. Nash, 782 F.2d 513 (5th Cir. 1986); |ndependent Stevedore Co.
v. O Leary, 357 F.2d 812 (9th Cir. 1966); Kooley v. Marine
| ndustries Northwest, 22 BRBS 142 (1989); M jangos v. Avondale
Shi pyards, Inc., 19 BRBS 15 (1986); Rajotte v. General Dynam cs
Corp., 18 BRBS 85 (1986). Al so, when claimnt sustains an
infjury at work which is followed by the occurrence of a
subsequent injury or aggravation outside work, enployer is
liable for the entire disability if that subsequent injury is
t he natural and unavoi dabl e consequence or result of the initial
work injury. Bl udwort h Shipyard, Inc. v. Lira, 700 F.2d 1046
(5th Cir. 1983); Mjangos, supra; Hicks v. Pacific Marine &
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Supply Co., 14 BRBS 549 (1981). The terminjury includes the
aggravation of a pre-existing non-work-related condition or the
conmbi nati on of work- and non-work-related conditions. Lopez v.
Sout hern Stevedores, 23 BRBS 295 (1990); Care v. WWATA, 21 BRBS
248 (1988).

I n occupational disease cases, there is no "injury" unti
the accunulated effects of the harnful substance manifest
t henmsel ves and cl ai mant becones aware, or in the exercise of
reasonable diligence or by reason of nedical advice should
become have been aware, of the relationship between the
enpl oynent, the di sease and the death or disability. Travelers
| nsurance Co. v. Cardillo, 225 F.2d 137 (2d Cir. 1955), cert.
deni ed, 350 U.S. 913 (1955). Thorud v. Brady-Hanm |ton Stevedore
Conpany, et al., 18 BRBS 232 (1987); Ceisler v. Colunbia
Asbestos, Inc., 14 BRBS 794 (1981). Nor does the Act require
that the injury be traceable to a definite time. The fact that
claimant's injury occurred gradually over a period of tine as a
result of continuing exposure to conditions of enploynment is no
bar to a finding of an injury within the neaning of the Act.
Bath Iron Works Corp. v. White, 584 F.2d 569 (1st Cir. 1978).

This closed record conclusively establishes, and | so find
and conclude, that Clainmant’s repetitive work duties as a barber
at the Enployer’s facility from 1990 t hrough June 9, 1997 have
resulted in inpairment to Claimant’s |unbar, cervical, thoracic
and brachial areas, as well as her right hand, that the date of
injury is June 9, 1997 (CX 1), that the Enployer had tinely
notice of such injury, has authorized certain nedical care and
treatment and has paid certain conpensation benefits to Cl ai mant
as stipulated by the parties (TR 8-9) and that Claimnt tinmely
filed for benefits once a di spute arose between the parties. 1In
fact, the principal issueis the nature and extent of Claimnt’s
disability, an issue | shall now resol ve.

Nature and Extent of Disability

It is axiomatic that disability under the Act is an econonic
concept based upon a nedical foundation. Quick v. Martin, 397
F.2d 644 (D.C. Cir. 1968); Owmens v. Traynor, 274 F. Supp. 770
(D.Md. 1967), aff'd, 396 F.2d 783 (4th Cir. 1968), cert. deni ed,
393 U. S. 962 (1968). Thus, the extent of disability cannot be
measured by physical or nmedical condition al one. Nar dell a v.
Canpbel | Machi ne, Inc., 525 F.2d 46 (9th GCir. 1975) .
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Consi deration nust be given to claimant's age, education,
i ndustrial history and the availability of work Clainmnt can
performafter the injury. American Miutual I|nsurance Conpany of
Boston v. Jones, 426 F.2d 1263 (D.C. Cir. 1970). Even a
relatively mnor injury my lead to a finding of total
disability if it prevents the enpl oyee fromengaging in the only
type of gainful enploynment for which she is qualified. (ld. at
1266)

Cl ai mant has t he burden of proving the nature and extent of
her disability wthout the benefit of the Section 20
presunmpti on. Carroll v. Hanover Bridge Marina, 17 BRBS 176
(1985); Hunigman v. Sun Shipbuilding & Dry Dock Co., 8 BRBS 141
(1978). However, once Claimnt has established that she is
unable to return to her former enploynent because of a work-
related injury or occupational disease, the burden shifts to the
Enpl oyer to denonstrate the availability of suitable alternate
enpl oynment or realistic job opportunities which Claimnt is
capable of performng and which she could secure if she
diligently tried. New Oleans (Gulfw de) Stevedores v. Turner,
661 F.2d 1031 (5th Cir. 1981); Air America v. Director, 597 F.2d
773 (1st Cir. 1979); Anerican Stevedores, Inc. v. Salzano, 538
F.2d 933 (2d Cir. 1976); Preziosi v. Controlled Industries, 22
BRBS 468, 471 (1989); Elliott v. C& P Tel ephone Co., 16 BRBS 89
(1984). Whil e Cl ai mant generally need not show that she has
tried to obtain enploynent, Shell v. Tel edyne Movi ble O fshore,
Inc., 14 BRBS 585 (1981), she bears the burden of denpnstrating
her willingness to work, Trans-State Dredging v. Benefits Review
Board, 731 F.2d 199 (4th Cir. 1984), once suitable alternate
enpl oynment is shown. W1Ison v. Dravo Corporation, 22 BRBS 463,
466 (1989); Royce v. Elrich Construction Conpany, 17 BRBS 156
(1985).

On the basis of the totality of this closed record, | find
and conclude that Claimnt has established that she cannot
return to work as a barber. The burden thus rests upon the
Enmpl oyer to denonstrate the existence of suitable alternate
enpl oynment in the area. If the Enployer does not carry this
burden, Claimant is entitled to a finding of total disability.
American Stevedores, Inc. v. Salzano, 538 F.2d 933 (2d Cir
1976); Southern v. Farners Export Conpany, 17 BRBS 64 (1985).
In the case at bar, the Enployer did not submt probative and
per suasi ve evidence as to the availability of suitable alternate
enpl oynment, as further discussed below. See Pil kington v. Sun

25



Shi pbui |l ding and Dry Dock Conpany, 9 BRBS 473 (1978), aff'd on

reconsi deration after remand, 14 BRBS 119 (1981). See al so
Bunmbl e Bee Seafoods v. Director, OWNP, 629 F.2d 1327 (9th Cir.
1980). | therefore find Claimant has a total disability.

Claimant's injury has not beconme permnent as she required
additional treatnment to restore her condition back to the status
quo ante. A permanent disability is one which has continued for
a lengthy period and is of lasting or indefinite duration, as
di stingui shed fromone in which recovery nerely awaits a nornma
heal i ng period. General Dynam cs Corporation v. Benefits Review
Board, 565 F.2d 208 (2d Cir. 1977); Watson v. Gulf Stevedore
Corp., 400 F.2d 649 (5th Cir. 1968), cert. denied, 394 U. S. 976
(1969); Seidel v. General Dynamcs Corp., 22 BRBS 403, 407
(1989); Stevens v. Lockheed Shipbuilding Co., 22 BRBS 155, 157
(1989); Trask v. Lockheed Shi pbuil di ng and Constructi on Conpany,
17 BRBS 56 (1985); Mason v. Bender Welding & Machine Co., 16
BRBS 307, 309 (1984). The traditional approach for determ ning
whet her an injury is permanent or tenporary is to ascertain the
date of "maxi mum nmedical i nprovenent."” The determ nation of
when maxi mnum nmedi cal inmprovenent is reached so that claimnt's
disability may be said to be permanent is primarily a question
of fact based on nedical evidence. Lozada v. Director, OWCP,
903 F.2d 168, 23 BRBS 78 (CRT) (2d Cir. 1990); Hite v. Dresser
Gui berson Punping, 22 BRBS 87, 91 (1989); Care v. Washi ngton
Metropolitan Area Transit Authority, 21 BRBS 248 (1988); Wayl and
v. More Dry Dock, 21 BRBS 177 (1988); Eckley v. Fibrex and
Shi ppi ng Conpany, 21 BRBS 120 (1988); WIllians v. General
Dynam cs Corp., 10 BRBS 915 (1979).

The Benefits Revi ew Board has hel d that a determ nati on t hat
claimant's disability is tenporary or permanent may not be based
on a prognosis that claimant's condition may inprove and becone
stationary at some future tine. Meecke v. 1.S.0. Personnel
Support Departnent, 10 BRBS 670 (1979). The Board has al so hel d
that a disability need not be "eternal or everlasting” to be
permanent and the possibility of a favorable change does not
foreclose a finding of permanent disability. Exxon Corporation
v. White, 617 F.2d 292 (5th Cir. 1980), aff'g 9 BRBS 138 (1978).
Such future <changes may be considered in a Section 22
nodi fi cati on proceedi ng when and if they occur. Fl eet wood .
Newport News Shipbuilding and Dry Dock Conpany, 16 BRBS 282
(1984), aff'd, 776 F.2d 1225, 18 BRBS 12 (CRT) (4th Cir. 1985).
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Per manent di sability has been found where littl e hope exists
of eventual recovery, Air Anerica, Inc. v. Director, OANCP, 597
F.2d 773 (1st Cir. 1979), where clai mant has already undergone
a |l arge nunber of treatnents over a long period of time, Meecke
v. 1.S. O Personnel Support Departnent, 10 BRBS 670 (1979), even
t hough there is the possibility of favorable change from
recommended surgery, and where work within Claimnt's work
restrictions is not available, Bell v. Vol pe/Head Construction
Co., 11 BRBS 377 (1979), and on the basis of Claimant's credible
conplaints of pain alone. Eller and Co. v. Golden, 620 F.2d 71
(5th Cir. 1980). Furthernore, there is no requirenent in the
Act that nedical testinony be introduced, Ballard v. Newport
News Shi pbuilding & Dry Dock Co., 8 BRBS 676 (1978); Ruiz v.
Uni versal Maritime Service Corp., 8 BRBS 451 (1978), or that
clai mant be bedridden to be totally disabled, Watson v. Gulf
St evedore Corp., 400 F.2d 649 (5th Cir. 1968). Mor eover, the
burden of proof in a tenporary total case is the sane as in a
per manent total case. Bell, supra. See also Wal ker v. AAF
Exchange Service, 5 BRBS 500 (1977); Swan v. George Hynman
Construction Corp., 3 BRBS 490 (1976). There is no requirenent
t hat Cl ai mant undergo vocati onal rehabilitation testing prior to
a finding of permanent total disability, Mendez v. Bernuth
Mari ne Shipping, Inc., 11 BRBS 21 (1979); Perry v. Stan Fl owers
Conmpany, 8 BRBS 533 (1978), and an award of permanent total
disability may be nodified based on a change of condition.
Watson v. @Qulf Stevedore Corp., supra.

Cl ai mant is considered pernmanently disabled if she has any
residual disability after reaching maxi nrum nedi cal inprovenent.
Lozada v. General Dynam cs Corp., 903 F.2d 168, 23 BRBS 78 (CRT)
(2d Cir. 1990); Sinclair v. United Food & Commerci al Workers, 13
BRBS 148 (1989); Trask v. Lockheed Shi pbuil ding & Construction
Co., 17 BRBS 56 (1985). A condition is permanent if Claimnt is
no | onger undergoing treatment with a viewtowards i nproving her
condition, Leech v. Service Engineering Co., 15 BRBS 18 (1982),
or if her condition has stabilized. Lusby v. Washi ngton
Metropolitan Area Transit Authority, 13 BRBS 446 (1981). Thus,
| find Claimnt has not reached maxi nrum nedi cal inprovenment as
she is in need of additional nedical treatnent.

Wth reference to Claimant’s transferrable skills and her
residual work capacity, it is now well-settled that an enpl oyer
can establish suitable alternate enploynment by offering an
injured enployee a light duty job which is tailored to the

27



enpl oyee's physical limtations, solong as the job is necessary
and Cl aimant is capable of perform ng such work. Wl ker v. Sun
Shi pbuil ding and Dry Dock Co., 19 BRBS 171 (1986); Darden v.
Newport News Shi pbuil ding and Dry Dock Co., 18 BRBS 224 (1986).
Cl ai mant nmust cooperate with the enployer's re-enploynent
efforts and if enpl oyer establishes the availability of suitable
alternate job opportunities, the Adm nistrative Law Judge must
consider Claimant's willingness to work. Trans-State Dredging
v. Benefits Review Board, U S. Departnment of Labor and Tarner
731 F.2d 199 (4th Cir. 1984); Roger's Term nal & Shi pping Corp.
v. Director, ONCP, 784 F.2d 687 (5th Cir. 1986). An enployee is
not entitled to total disability benefits nerely because she
does not |ike or desire the alternate job. Villasenor v. Marine
Mai nt enance I ndustries, Inc., 17 BRBS 99, 102 (1985), Deci sion
and Order on Reconsideration, 17 BRBS 160 (1985).

An award for permanent partial disability in a claimnot
covered by the schedule is based on the difference between
Claimant's pre-injury average weekly wage and her post-injury
wage- earning capacity. 33 U S.C. 8908(c)(21)(h); Richardson v.
General Dynam cs Corp., 23 BRBS 327 (1990); Cook v. Seattle
St evedoring Co., 21 BRBS 4, 6 (1988). |If Claimnt cannot return
to her usual enploynent as a result of her injury but secures
ot her enpl oynent, the wages which the new job woul d have paid at
the time of Claimant's injury are conpared to the wages Cl ai mant
was actually earning pre-injury to determne if Claimnt has
suffered a loss of wage-earning capacity. Cook, supra.
Subsections 8(c)(21) and 8(h) require that wages earned post-
injury be adjusted to the wage | evel s which the job paid at tine
of injury. See Wal ker v. Washington Metropolitan Area Transit
Aut hority, 793 F.2d 319, 18 BRBS 100 (CRT) (D.C. Cir. 1986);
Bethard v. Sun Shipbuilding & Dry Dock Co., 12 BRBS 691, 695
(1980) .

It is also well-settled that the proper conparison for
determ ning a | oss of wage-earning capacity is between the wages
Cl ai mant received in her usual enploynent pre-injury and the
wages Claimant's post-injury job paid at the tinme of her injury.
Ri chardson, supra; Cook, supra.

The parties herein now have the benefit of a nost
significant opinion rendered by the First Circuit Court of
Appeal s in affirm ng a matter over which this Adm nistrative Law
Judge presided. In Wite v. Bath Iron Wrks Corp., 812 F.2d 33
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(1st Cir. 1987), Senior Circuit Court Judge Bailey Aldrich
framed the issue as follows: "the question is how nuch cl ai mant
shoul d be reinmbursed for this |oss (of wage-earning capacity),
it being common ground that it should be a fixed amount, not to
vary from nmonth to nonth to follow current discrepancies.”
White, supra, at 34.

Senior Circuit Judge Aldrich rejected outright the
enpl oyer's argument that the Admnistrative Law Judge "nust
conpare an enployee's post-injury actual earnings to the
average weekly wage of the enployee's time of injury"” as that
thesis is not sanctioned by Section 8(h).

Thus, it isthe lawin that the post-injury wages nust first
be adjusted for inflation and then conpared to the enployee's
average weekly wage at the tinme of his/her injury. That is
exactly what Section 8(h) provides in its literal |anguage.

While there is no obligation on the part of the Enployer to
rehire Claimnt and provide suitable alternative enploynment,
see, e.g., Trans-State Dredging v. Benefits Review Board, 731
F.2d 199 (4th Cir. 1984), rev'g and rem on other grounds Tarner
v. Trans-State Dredging, 13 BRBS 53 (1980), the fact rennins
t hat had such work been made avail able to Clai mant years ago,
wi t hout a salary reduction, perhaps this claimmght have been
put to rest, especially after the Benefits Review Board has
spoken herein and the First Circuit Court of Appeals, in Wite,
supr a.

The law in this area is very clear and if an enpl oyee is
offered a job at his pre-injury wages as part of his enployer's
rehabilitation program this Adm nistrative Law Judge can find
that there is no |ost wage-earning capacity and that the
enpl oyee therefore is not disabled. Swain v. Bath Iron Works
Cor por ati on, 17 BRBS 145, 147 (1985); Dar cel | V. FvC
Cor poration, Marine and Rail Equipnment Division, 14 BRBS 294,
197 (1981). However, | am also cognizant of case |[aw which
holds that the enployer need not rehire the enployee, New
Ol eans (Gul fwi de) Stevedores, Inc. v. Turner, 661 F.2d 1031,
1043 (5th Cir. 1981), and that the enployer is not required to
act as an enpl oynent agency. Royce v. Elrich Construction Co.,
17 BRBS 157 (1985).

In the case at bar, Ms. Laura C. Whitfield, B.S., MS. Ed.,
C.R P., the Enployer’s Vocational Consultant, has issued a
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report dated June 18, 1999 (EX 4) wherein Ms. Whitfield opines
that Claimnt has the transferrable skills and residual work
capacity to work full-time as an unarmed security guard, a
cashier, a front desk clerk and as a nerchandi se associ ate. M.
VWitfield sent the job specifications to Dr. Daniel T. d enney,
t he Enpl oyer’s physician, and the doctor, as of July 15, 1999,
approved the followi ng jobs as suitable for Claimant. (1d.)

Conmpany Title Wages Per Hour

T.J. Maxx Mer chandi se Associ at e $5. 6
5

Al den Associ at es Cashi er $7.00

Radgowski's Del i Cashi er $5. 50

O ynpic Inn Font Desk Clerk $7.50

(I note that the doctor first checked the “No” block, then
crossed it out and checked the “Yes” block.)

Super 8 Mbtel Front Desk Clerk $7. 25

(I note that Dr. denney again checked the “No” bl ock,
apparently because of “too much” sitting, the crossed out that
entry and checked the “Yes” bl ock.)

Atlantic Security Guards Unarmed Security O ficer$6. 50

(I note that there are two sheets for this proposed position,
that the doctor checked the “No” block on the second sheet
because he questioned whether or not Cl aimnt could endure the
prol onged sitting required for such work. The first sheet
contains the “Yes” block checked thirteen (13) days |later.

Ace Security Unar med Gate Guard $7. 00

(Li kewi se there are two sheets for this job. The doctor first
doubted that Claimant could sit that | ong and then thirteen (13)
days changed his m nd and approved the job.)

Econol odge Front Desk Clark $5. 50
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(Li kewi se there are two sheets for this proposed position. The
doctor questioned whether the sitting required “May be too
much.” He then changed his mnd thirteen (13) days |ater and
approved that job.)

Boardson Associ at es Unarmed Security Guard $7.0
0

| note that in those i nstances where Dr. d enney changed his
opinion, he did so after receiving the July 21, 1999 letter from
Ms. VWhitfield wherein she clarified the job duties as she
understood themto be. (EX 5)

As i ndi cat ed above, the Enpl oyer has offered a Labor Market
Survey (EX 4 and EX5) in an attenpt to show the availability of
work for Claimant as a cashier and a front desk clerk and
nmer chandi se associates and as an unarmed security guard. I
cannot accept the results of that very superficial survey which
apparently consisted of the counselor mking a nunber of
tel ephone calls to prospective enployers. While the report
refers to personal contacts with area enployers, | sinply cannot
conclude, with any degree of certainty, which prospective
enpl oyers were contacted by tel ephone and which job sites were
personally visited to observe the working conditions to
ascertain whether that work is within the doctor's restrictions
and whet her Cl ai mant can do that work.

It is well-settled that the Enployer nust show the
availability of actual , not t heoreti cal, enpl oyment
opportunities by identifying specific |jobs available for
Claimant in close proximty to the place of injury. Royce v.
Erich Construction Co., 17 BRBS 157 (1985). For the job
opportunities to be realistic, the Enployer nust establish their
preci se nature and terns, Reich v. Tracor Marine, Inc., 16 BRBS
272 (1984), and the pay scales for the alternate jobs. Moore v.
Newport News Shipbuilding & Dry Dock Co., 7 BRBS 1024 (1978).
While this Adm nistrative Law Judge may rely on the testi nony of
a vocational counselor that specific job openings exist to
establish the existence of suitable jobs, Southern v. Farners
Export Co., 17 BRBS 64 (1985), enployer's counsel nust identify
specific avail able jobs; generalized |abor market surveys are
not enough. Kimrel v. Sun Shipbuilding & Dry Dock Co., 14 BRBS
412 (1981).
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The Labor Market Survey and the addendum (EX 4 and EX 5)
cannot be relied upon by this Adm nistrative Law Judge for the
nore basic reason that there is a conplete absence of any
i nformati on about the specific nature of the duties of the jobs
identified by Ms. Whitfield, and whether such work is within the
doctor's physical restrictions. Thus, this Adm nistrative Law
Judge has absolutely no idea as to what are the duties of those
jobs at the firns identified by Ms. Whitfield. | also note Dr.
d enney’ s anbi val ence as to whether Claimant can perform those
jobs, and | find and concl ude that Cl ai mant cannot performthose
j obs.

I n viewof the foregoing, | cannot accept the results of the
Labor Market Survey because, w thout the required information
about each job, | sinply amunable to determ ne whether or not

any of those jobs constitutes, as a matter of fact or |aw,
suitable alternative enploynent or realistic job opportunities.
In this regard, see Armand v. American Marine Corporation, 21
BRBS 305, 311, 312 (1988); Horton v. General Dynam cs Corp., 20
BRBS 99 (1987). Armand and Horton are significant
pronouncenents by the Board on this inportant issue.

Claimant cites the Abbott case as support for her ongoing
entitlement to tenporary total disability benefits herein
despite the Enployer’s Labor Market Surveys. As an alternate
ground to find Claimant still tenporarily and totally disabled,
| shall now resolve this issue.

The Board has also held that a claimnt may continue to
receive total disability benefits even in those cases where an
enpl oyer has established the availability of suitable alternate
enpl oynment at a mninum wage |evel, but where claimnt is
precl uded from wor ki ng because he/she is undergoing vocati onal
rehabilitation. Abbott v. Loui siana |Insurance Guaranty
Associ ation, 27 BRBS 192, 201-203 (1993), aff’'d, 29 BRBS 22
(CRT) (5" Cir. 1994). In Abbott, the Board affirmed the renedy
fashi oned by ny distinguished and | ate col |l eague, Judge Ben H.
Wal l ey, as “it conports with the fundanmental policies underlying
the statute and its humanitarian purposes. Abbott, supra at
203.

| agree conpletely with Clai mant’s vocati onal rehabilitation
counsel or, David M Soja, CRC, ABVE, a well-recogni zed expert in
his field of speciality. Initially | note M. Soja’s Curricul um
Vitae wherein he indicates that he has received a bachelor’s
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degree, as well as two masters’ degrees, has been “(c)ertified
as a Vocational Rehabilitation counselor and provider of
services by the U S. Departnent of Labor’s Office of Wrkers’
Conpensation Progranmi and by numerous other state and federa

agenci es. (CX 26) On the other hand, M. Witfield s
credentials are not contained in this record, other than the
initials after her name on her reports. (EX 4, EX 5)

Specifically, | agree, and Cl ai mant testified nost credibly,
that she “is a highly notivated individual anxious to begin the
VR process despite her conpensable and wunrelated nedical
l[imtations involving pain and loss of notion.” (CX 9)

Furthernmore, M. Soja and Dr. Tol sdorf agree that Cl ai mant
should be retrained for work “dealing with the public” (CX 10-

4), and | agree conpletely because Claimant testified nost
credi bly before ne and because her deneanor and appearance have
led me to conclude that she will succeed in the field of hotel

managenent and/ or the hospitality industry, especially as she is
so highly notivated and as she sought to retrain herself through
her own efforts. Moreover, Claimnt was so highly-notivated in
her retraining efforts that she advanced her June, 2001
conpletion date at TRTC by taking extra courses during each
senester and during the sumrer, and she has done so despite
experiencing continued pain synptonms that require her to stand
as needed in the classroom Clai mant has done academ cal ly and
she will soon conpl ete her studies and receive her Certificate.

Accordingly, in vie of the foregoing, |I find and concl ude
that this claim falls within the rule of |aw enunciated in
Abbot, supra, that Claimnt shall be allowed to conplete her
st udi es and obt ain gai nf ul enpl oynent in hot el
managenent/ hospitality industry at substantially higher wages
than the m ni num wages suggested by Ms. Whitfield in her now
rej ected Labor Market Surveys. (EX 4, EX 5)

Accordingly, I find and conclude that Claimant is still
tenporarily and totally disabled, that such status shal
continue until further ORDER of this Court and that she shall
receive an award of appropriate benefits for such disability,
based upon her average weekly wage as determined in the next
section.
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Aver age Weekly Wage

For the purposes of Section 10 and the determ nation of the
enpl oyee's average weekly wage with respect to a claim for
conpensation for death or disability due to an occupational
disability, the time of injury is the date on which the enpl oyee
or claimnt beconmes aware, or on the exercise of reasonable
dil i gence or by reason of nmedi cal advice should have been aware,
of the relationship between the enploynent, the di sease, and t he
death or disability. Todd Shipyards Corp. v. Black, 717 F.2d
1280 (9th Cir. 1983); Hoey v. General Dynam cs Corporation, 17
BRBS 229 (1985); Pitts v. Bethlehem Steel Corp., 17 BRBS 17
(1985); Yal owchuck v. General Dynam cs Corp., 17 BRBS 13 (1985).

The Act provides three nethods for conputing claimnt's
average weekly wage. The first nmethod, found in Section 10(a)
of the Act, applies to an enpl oyee who shall have worked in the
enpl oyment in which he was working at the time of the injury,
whet her for the sanme or another enployer, during substantially
t he whol e of the year i medi ately preceding his injury. Milcare

v. E.C. Ernst, Inc., 18 BRBS 158 (1987). "Substantially the
whole of the year” refers to the nature of Claimnt's
enpl oynment, i.e., whether it is intermttent or permnent,

El eazar v. General Dynam cs Corporation, 7 BRBS 75 (1977), and
presupposes that he could have actually earned wages during all
260 days of that year, O Connor v. Jeffboat, Inc., 8 BRBS 290,
292 (1978), and that he was not prevented from so working by
weat her conditions or by the enployer's varying daily needs.
Lozupone v. Stephano Lozupone and Sons, 12 BRBS 148, 156 and 157
(1979). A substantial part of the year may be conposed of work
for two different enployers where the skills used in the two
j obs are highly conparable. Hole v. Mam Shipyards Corp., 12
BRBS 38 (1980), rev'd and remanded on other grounds, 640 F.2d
769 (5th Cir. 1981). The Board has held that since Section
10(a) ains at a theoretical approximtion of what a clai mant
could ideally have been expected to earn, time |ost due to
strikes, personal business, illness or other reasons is not
deducted fromthe conputation. See O Connor v. Jeffboat, Inc.

8 BRBS 290 (1978). See also Brien v. Precision Val ve/Bayl ey
Marine, 23 BRBS 207 (1990); Klubnikin v. Crescent Warf &
War ehouse Co., 16 BRBS 183 (1984). Mor eover, since average
weekly wage includes vacation pay in |lieu of vacation, it is
apparent that tinme taken for vacation is considered as part of
an enpl oyee's tinme of enploynment. See Waters v. Farnmer's Export
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Co., 14 BRBS 102 (1981), aff'd per curiam 710 F.2d 836 (5th
Cir. 1983). Accordingly, this Adm nistrative Law Judge should
include the 22 vacation days as time which claimnt actually
worked in the year preceding her injury, giving her a total of
212 days worked in the 52 weeks before her injury. Duncan v.
Washi ngton Metropolitan Area Transit Authority, 24 BRBS 133, 136
(1990); G lliam v. Addison Crane Co., 21 BRBS 91 (1987). The
Board has held that 34.4 weeks' wages do constitute
"substantially the whole of the year," Duncan, supra, but 33
weeks is not a substantial part of the previous year. Lozupone,
supra. Claimnt worked for the Enployer for the 52 weeks prior
to the date of her injury on June 9, 1997. (EX 7) Therefore
Section 10(a) is applicable.

Claimant’s prior attorney, also with Attorney Kelly's | aw
firm as well as the Claimnt, signed a stipulation that she was
entitled, as of Decenber 4, 1998, to tenporary total disability
from October 2, 1997 through the present and continuing at the
weekly rate of $283.60, apparently based upon an average weekly
wage of $425. 40.

Cl ai mant, alleging that average weekly wage is erroneous,
now wi shes to withdraw from such stipul ation. As coul d be
expected, the Enployer objects to increasing the average weekly
wage because of the parties’ agreenment on that i ssue on Decenber
4, 1998. (I note that that docunment (EX 1) was drafted by the
Enpl oyer’s prior attorney who had his office at the time in
Jersey City, New Jersey.

Initially, | note that the record does not reflect whether
or not that alleged “stipulation” was approved and/or ratified
by the District Director for Region 1I. Vhile the claim was

pendi ng before the O fice of Adm nistrative Law Judges, the
parties requested that the claim be remanded to the District
Director (EX 1)

It is well-established that | should not accept a
stipulation that is contradicted by a document in evidence,
especially in resolving a clai mbased upon this humani tari an and
beneficent statute.

Accordingly, Claimant is permtted to withdraw from t hat
alleged “stipulation” as Claimant’s wage records (EX 7),
pursuant to Section 10(a) establish an average weekly wage of
$522.70 (CX 23), and | so find and conclude. In this regard,
see Dodd v. Newport News Shi pbuil ding and Dry Dock Co., 22 BRBS
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245 (1989); McCullough v. Marathon Letourneau Co., 22 BRBS 359
(1989). See also Puccetti v. Ceres @ulf, 24 BRBS 25 (1990).
The parties were advised at the hearing that Claimnt’s
withdrawal from that alleged stipulation would be accepted if
that stipulation were contradicted by a docunment in evidence,
and clearly such is the case in the case at bar. (TR 20-21)

| nt er est

Al t hough not specifically authorizedinthe Act, it has been
accepted practice that interest at the rate of six (6) percent
per annum is assessed on all past due conpensation paynents.
Aval | one v. Todd Shipyards Corp., 10 BRBS 724 (1978). The
Benefits Review Board and the Federal Courts have previously
uphel d interest awards on past due benefits to ensure that the
enpl oyee receives the full anount of conpensation due. Watkins
v. Newport News Shipbuilding & Dry Dock Co., 8 BRBS 556 (1978),
aff'd in pertinent part and rev'd on other grounds sub nom
Newport News v. Director, OANCP, 594 F.2d 986 (4th Cir. 1979);
Santos v. General Dynanics Corp., 22 BRBS 226 (1989); Adans V.
Newport News Shipbuilding, 22 BRBS 78 (1989); Smth v. Ingalls
Shi pbui I ding, 22 BRBS 26, 50 (1989); Caudill v. Sea Tac Al aska
Shi pbui | ding, 22 BRBS 10 (1988); Perry v. Carolina Shipping, 20
BRBS 90 (1987); Hoey v. General Dynamcs Corp., 17 BRBS 229
(1985). The Board concluded that inflationary trends in our
econony have rendered a fixed six percent rate no |onger
appropriate to further the purpose of making cl ai mrant whol e, and
held that ". . . the fixed six percent rate should be replaced
by the rate enployed by the United States District Courts under
28 U.S.C. 81961 (1982). This rate is periodically changed to
reflect the yield on United States Treasury Bills .
Grant v. Portland Stevedori ng Conpany, 16 BRBS 267, 270 (1984)
nodi fi ed on reconsideration, 17 BRBS 20 (1985). Section 2(m of
Pub. L. 97-258 provided that the above provision would becone
effective October 1, 1982. This Order incorporates by reference
this statute and provides for its specific admnistrative
application by the District Director. The appropriate rate
shall be determned as of the filing date of this Decision and
Order with the District
Director.

Section 14(e)
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Claimant is not entitled to an award of additional
conpensati on, pursuant to the provisions of Section 14(e), as
the Enployer has accepted the claim provided the necessary
medi cal care and treatnment and voluntarily paid conpensation
benefits to the Claimant and tinmely controverted her entitl enment
to additional benefits. Ranmps v. Uni ver sal Dr edgi ng
Cor poration, 15 BRBS 140, 145 (1982); Garner v. din Corp., 11
BRBS 502, 506 (1979).

Medi cal Expenses

An Enpl oyer found |i able for the paynent of conpensation is,
pursuant to Section 7(a) of the Act, responsible for those
medi cal expenses reasonably and necessarily incurred as a result
of a work-related injury. Perez v. Sea-Land Services, Inc., 8
BRBS 130 (1978). The test is whether or not the treatnment is
recogni zed as appropriate by the medi cal profession for the care
and treatnent of the injury. Colburn v. General Dynam cs Corp.,
21 BRBS 219, 22 (1988); Barbour v. Whodward & Lothrop, Inc., 16
BRBS 300 (1984). Entitlenent to nmedical services is never tine-
barred where a disability is related to a conpensable injury.
Addi son v. Ryan-Walsh Stevedoring Conpany, 22 BRBS 32, 36
(1989); Mayfield v. Atlantic & Gulf Stevedores, 16 BRBS 228
(1984); Dean v. Marine Termnals Corp., 7 BRBS 234 (1977).
Furthernmore, an enployee's right to select his own physici an,
pursuant to Section 7(b), is well settled. Bulone v. Universal
Term nal and Stevedore Corp., 8 BRBS 515 (1978). Claimant is
alsoentitled to rei mbursenent for reasonabl e travel expenses in
seeki ng nedi cal care and treatnment for his work-related injury.
Tough v. General Dynam cs Corporation, 22 BRBS 356 (1989);
Glliamv. The Western Uni on Tel egraph Co., 8 BRBS 278 (1978).

I n Shahady v. Atlas Tile & Marble, 13 BRBS 1007 (1981),
rev'd on other grounds, 682 F.2d 968 (D.C. Cir. 1982), cert.
deni ed, 459 U. S. 1146, 103 S.Ct. 786 (1983), the Benefits Review
Board held that a claimant's entitlenent to an initial free
choice of a physician under Section 7(b) does not negate the
requi rement under Section 7(d) that claimnt obtain enployer's
aut hori zation prior to obtaining medical services. Banks v.
Bath Iron Works Corp., 22 BRBS 301, 307, 308 (1989); Jackson v.
I ngal I s Shi pbuil di ng Di vision, Litton Systenms, Inc., 15 BRBS 299
(1983); Beynum v. Washi ngton Metropolitan Area Transit
Aut hority, 14 BRBS 956 (1982). However, where a claimant has
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been refused treatnment by the enployer, he need only establish
that the treatnment he subsequently procures on his own
initiative was necessary in order to be entitled to such
treatnent at the enployer's expense. Atlantic & Gulf
Stevedores, Inc. v. Neuman, 440 F.2d 908 (5th Cir. 1971);
Mat t hews v. Jeffboat, Inc., 18 BRBS at 189 (1986).

An enpl oyer's physician's determ nation that Claimnt is
fully recovered is tantanmount to a refusal to provide treatnent.
Slattery Associates, Inc. v. Lloyd, 725 F.2d 780 (D.C. Cir.
1984); Wal ker v. AAF Exchange Service, 5 BRBS 500 (1977). All
necessary nedi cal expenses subsequent to enployer's refusal to
authorize needed care, including surgical <costs and the
physician's fee, are recoverable. Roger's Term nal and Shi ppi ng
Corporation v. Director, OANP, 784 F.2d 687 (5th Cir. 1986);
Ander son v. Todd Shi pyards Corp., 22 BRBS 20 (1989); Ball esteros
v. WIllanette Western Corp., 20 BRBS 184 (1988).

Section 7(d) requires that an attendi ng physician file the
appropriate report within ten days of the exam nation. Unless
such failure is excused by the fact-finder for good cause shown
in accordance with Section 7(d), claimnt may not recover
medi cal costs incurred. Betz v. Arthur Snowden Conpany, 14 BRBS
805 (1981). See also 20 C.F.R 8702.422. However, the enpl oyer
must denonstrate actual prejudice by late delivery of the
physician's report. Roger's Term nal, supra.

On the basis of the totality of the record, | find and
concl ude that Clai mnt has shown good cause, pursuant to Section
7(d). Claimant advised the Enpl oyer of her work-related injury
on or about June 9, 1997 (CX 1) and requested appropriate
medi cal care and treatnent. However, while the Enployer did
accept the claimand did authorize certain nedical care, certain
medi cal care and treatnent has been denied by the Enpl oyer, and
there is an outstanding bill fromDr. Kleeman totaling at | east
$2,125.00 as of WMay 19, 2000. (TR 9) Thus, any failure by
Claimant to file tinmely the physician's report is excused for
good cause as a futile act and in the interests of justice as
t he Enmpl oyer refused to accept the claim

Dr. Kleeman, Dr. Radin and Dr. MIler are in agreenment that
Cl ai mant needs additional nedical care and treatnent. |In fact,
Dr. Radin, as of January 15, 1998, opined that Cl aimant would
require additional counseling because of the psychol ogical
probl ems caused by the conbination of her work-related stress,
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i.e., her inability to return to work as a barber, the forced
sal e of her condom nium and being forced to return to live with
her parents, and other personal issues. (CX 2, CX 3, CX 4)

| note that Dr. Kronpinger saw Claimnt only one tinme (on
Novenmber 10, 1997) (EX 2) and Dr. d enney |ikew se saw Cl ai mant
once on February 23, 1999. (EX 3)

Accordingly, | give greater weight to the well-reasoned and
wel | -docunented opinions of Dr. Kl eeman who has exam ned
Cl ai mant many tinmes between June 9, 1997 and May 19, 2000 and
whose unpaid bill totaled $2,125.00 as of that latter visit.
(CX 2, CX 21) In this regard, see Pietrunti, supra, and Anps,
supra.

Moreover, Claimant’s |lack of funds has prevented her from
returning to see Dr. Radin and Dr. MIler for followup.

Accordingly, the Enployer shall imediately pay that
out standi ng bill of Dr. Kl eeman and shall al so authorize and pay
for that further treatnment recommended by Dr. Kl eeman, Dr. Radin
and Dr. MIler so that Claimnt can conplete her retraining in
hot el management and return to work as soon as possible at the
antici pat ed hi gher wages, as envi sioned by M. Soja, so that the
parties then can put this matter behind themas it is obvious
that she will not be able to return to work as a barber at the
Empl oyer’s facility and as C Fl anagan, the Enployer’s
representative, advised Claimnt that the Enpl oyer did not have
suitable work within her physical limtations. (CX 5)

Al'l of the above nedical care and treatnment shall relate to
reasonabl e and necessary services, and shall be subject to the
provi si ons of Section 7 of the Act.

Attorney's Fee

Claimant's attorney, having successfully prosecuted this
matter, is entitled to a fee assessed agai nst the Enployer as a
self-insurer. Claimant's attorney filed a fee application on
July 7, 2000 (CX 25), concerning services rendered and costs
incurred in representing Claimnt between March 12, 1999 and
Cct ober 27, 19909. Attorney Carolyn P. Kelly seeks a fee of
$5,976. 70 (including expenses) based on 13.25 hours of attorney
time and 17 hours of paralegal tinme at various hourly rates.
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I n accordance with established practice, | wll consider
only those services rendered and costs incurred after October
27, 1999, the date of the informal conference. Servi ces
rendered prior to this date should be submtted to the District
Director for her consideration.

As Cl ai mant has submtted an incorrect fee petition, | have
no jurisdiction over that petition and that should be submtted
to District Director Marcia D. Finn for her consideration.

Cl ai mant shall resubmt, withinthirty (30) days of receipt
of this decision, a fully-item zed fee petition relating to
those services rendered and litigation costs incurred after
Cct ober 27, 1999, +the date of +the informal conference.
Enpl oyer’ s counsel shall have ten (10) days to file a response
t hereto.

ORDER
Based upon the foregoing Findings of Fact, Concl usions of
Law and wupon the entire record, | issue the followng
conpensation order. The specific dollar conputations of the

conpensation award shall be adm nistratively performed by the
District Director.

It is therefore ORDERED t hat:

1. The Enpl oyer as a self-insurer shall pay to the Cl ai mant
conpensation for her tenporary total disability from Cctober 2,
1997 through the present and continuing, based upon an average
weekly wage of $522.70, such conpensation to be conputed in
accordance with Section 8(b) of the Act.

2. The Enployer shall receive credit for all amunts of
conpensation previously paid to the Clainmant as a result of her
June 9, 1997 injury.

3. Interest shall be paid by the Enployer on all accrued
benefits at the T-bill rate applicable under 28 U S.C. 81961
(1982), conputed from the date each paynent was originally due
until paid. The appropriate rate shall be determ ned as of the
filing date of this Decision and Order with the District
Director.
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4. The Enpl oyer shall furnish such reasonabl e, appropriate
and necessary nedical care and treatnment as the Cl ai mant's work-
related injury referenced herein my require, including
aut hori zation of and paynent of the nmedical benefits
specifically discussed above, subject to the provisions of
Section 7 of the Act.

5. Claimant's attorney shall file, within thirty (30) days
of receipt of this Decision and Order, a fully supported and
fully itemzed fee petition, sending a copy thereof to
Empl oyer's counsel who shall then have ten (10) days to comment
t her eon. This Court has jurisdiction over those services
rendered and costs incurred after the informal conference on
Cct ober 27, 1999.

DAVI D W DI NARDI
Adm ni strative Law Judge

Dat ed:

Bost on, Massachusetts
DVWD: j |
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